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(d) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the responsible Depart-
mental official have the right to be
represented by counsel.

(e) Procedures, evidence and record. (1)
The hearing, decision, and any admin-
istrative review thereof are conducted
in conformity with sections 554
through 557 of title 5 of the United
States Code, and in accordance with
such rules of procedure as are proper
(and not inconsistent with this section)
relating to the conduct of the hearing,
giving notice subsequent to those pro-
vided for in paragraph (a) of this sec-
tion, taking testimony, exhibits, argu-
ments and briefs, requests for findings,
and other related matters. The respon-
sible Departmental official and the ap-
plicant or recipient are entitled to in-
troduce all relevant evidence on the
issues as stated in the notice for hear-
ing or as determined by the officer con-
ducting the hearing. Any person (other
than a government employee consid-
ered to be on official business) who,
having been invited or requested to ap-
pear and testify as a witness on the
government’s behalf, attends at a time
and place scheduled for a hearing pro-
vided for by this part may be reim-
bursed for his/her travel and actual ex-
penses in an amount not to exceed the
amount payable under the standardized
travel regulations applicable to a gov-
ernment employee traveling on official
business.

(2) Technical rules of evidence do not
apply to hearings conducted pursuant
to this part, but rules or principles de-
signed to assure production of the most
credible evidence available and to sub-
ject testimony to cross examination
are applied where reasonably necessary
by the Administrative Law Judge con-
ducting the hearing. The Administra-
tive Law Judge may exclude irrelevant,
immaterial, or unduly repetitious evi-
dence. All documents and other evi-
dence offered or taken for the record
are open to examination by the parties
and opportunity is given to refute facts
and arguments advanced by either side.
A transcript is made of the oral evi-
dence except to the extent the sub-
stance thereof is stipulated for the
record. All decisions are based on the

hearing record and written findings
shall be made.

(f) Consolidation or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this regulation with
respect to two or more programs to
which this part applies, or noncompli-
ance with this part and the regulations
of one or more other Federal depart-
ments or agencies issued under section
504 of the Act, the responsible Depart-
mental official may, in agreement with
such other departments or agencies,
where applicable, provide for consoli-
dated or joint hearings. Final decisions
in such cases, insofar as this regulation
is concerned, are made in accordance
with § 27.129.

§ 27.129 Decisions and notices.
(a) Decisions by Administrative Law

Judge. After the hearing, the Adminis-
trative Law Judge certifies the entire
record including his recommended find-
ings and proposed decision to the Sec-
retary for a final decision. A copy of
the certification is mailed to the appli-
cant or recipient and to the complain-
ant, if any. The responsible Depart-
mental official and the applicant or re-
cipient may submit written arguments
to the Secretary concerning the Ad-
ministrative Law Judge’s rec-
ommended findings and proposed deci-
sion.

(b) Final decision by the Secretary.
When the record is certified to the Sec-
retary by the Administrative Law
Judge, the Secretary reviews the
record and accepts, rejects, or modifies
the Administrative Law Judge’s rec-
ommended findings and proposed deci-
sion, stating the reasons therefor.

(c) Decisions if hearing is waived.
Whenever a hearing pursuant to
§ 27.125(b) is waived, the Secretary
makes his/her final decision on the
record, stating the reasons therefor.

(d) Rulings required. Each decision of
the Administrative Law Judge or the
Secretary contains a ruling on each
finding or conclusion presented and
specifies any failures to comply with
this part.

(e) Content of orders. The final deci-
sion may provide for suspension or ter-
mination, or refusal to grant or con-
tinue Federal financial assistance, in

VerDate 11<MAY>2000 20:34 Oct 10, 2001 Jkt 194200 PO 00000 Frm 00313 Fmt 8010 Sfmt 8010 Y:\SGML\194200T.XXX pfrm01 PsN: 194200T



314

49 CFR Subtitle A (10–1–01 Edition)Pt. 28

whole or in part, under the program in-
volved. The decision may contain such
terms, conditions, and other provisions
as are consistent with and will effec-
tuate the purposes of the Act and this
part, including provisions designed to
assure that no Federal financial assist-
ance will thereafter be extended unless
and until the recipient corrects its
noncompliance and satisfies the Sec-
retary that it will fully comply with
this part.

(f) Subsequent proceedings. (1) An ap-
plicant or recipient adversely affected
by an order issued under paragraph (e)
of this section is restored to full eligi-
bility to receive Federal financial as-
sistance if it satisfies the terms and
conditions of that order or if it brings
itself into compliance with this part
and provides reasonable assurance that
it will fully comply with this part.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (e) of this sec-
tion may, at any time, request the re-
sponsible Departmental official to re-
store its eligibility, to receive Federal
financial assistance. Any request must
be supported by information showing
that the applicant or recipient has met
the requirements of paragraph (f)(1) of
this section. If the responsible Depart-
mental official determines that those
requirements have been satisfied, he/
she may restore such eligibility, sub-
ject to the approval of the Secretary.

(3) If the responsible Departmental
official denies any such request, the ap-
plicant or recipient may submit a re-
quest, in writing, for a hearing speci-
fying why it believes the responsible
Departmental official should restore it
to full eligibility. It is thereupon given
a prompt hearing, with a decision on
the record. The applicant or recipient
is restored to eligibility if it dem-
onstrates to the satisfaction of the
Secretary at the hearing that it satis-
fied the requirements of paragraph
(f)(1) of this section.

(4) The hearing procedures of
§ 27.127(b) through (c) and paragraphs
(a) through (d) of this section apply to
hearings held under paragraph (f)(3) of
this section.

(5) While proceedings under this para-
graph are pending, the sanctions im-
posed by the order issued under para-

graph (e) of this section shall remain in
effect.

PART 28—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS
OR ACTIVITIES CONDUCTED BY
THE DEPARTMENT OF TRANSPOR-
TATION
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§ 28.101 Purpose.
The purpose of this part is to carry

out section 119 of the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies, including this De-
partment, or the United States Postal
Service. 49 CFR part 27 implements
section 504 in the Department’s finan-
cial assistance programs.

§ 28.102 Application.
This part applies to all programs or

activities conducted by the Depart-
ment except for programs and activi-
ties conducted outside the United
States that do not involve individuals
with handicaps in the United States.
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